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and vi deotape tine respectively.

02:30:38 p.m 00:03: 06 00: 03: 38 This is the tine set
for oral argument on all pending notions inlimne. Richard T.
Treon and Sharon Wl f ki el appear on behalf of Plaintiff.

Janmes T. Acuff, Jr. and Dean Fink appear on behal f of Defendant.

02: 30: 39 00: 03: 08 00: 03: 40 The proceedings are
el ectronically recorded in lieu of a court reporter.

02: 32: 00 00: 04: 29 00: 05: 00 Counsel reviewthe
Court's prelimnary rulings.

02: 36: 00 00: 08: 28 00: 09: 00 Oral argunent is
presented by M. Treon.
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03: 07: 23 00: 39: 52 00: 40: 24 Oral argunent is
presented by M. Acuff.
03:31:55 01: 04: 24 01: 04: 55 Oral argunent is
presented by M. Fink on post-litigation issue.
03: 33: 32 01: 06: 01 01: 06: 32 Rebuttal argunent is
presented by M. Treon.
03: 44:59 01:17: 28 01:17:59 Oral argunent is
presented by Ms. Wl fkiel on Wade Harris issue.
03: 45: 47 01:18:16 01:18: 47 Di scussion is held
regardi ng depositions of fire departnent personnel.
03: 49: 26 01:21: 54 01: 22: 26 The Court requests

M. Acuff to help facilitate the taking of depositions of fire
fighters with Plaintiff's counsel

03:51: 28 01: 23: 56 01: 24: 28 | T 1S HEREBY ORDERED
taking all pending notions under advi senment.

03:51: 58 01: 24: 26 01: 24: 58 Heari ng concl udes.
Lat er

The Court has considered the pleadings and the argunment of
counsel .

| T I'S HEREBY ORDERED granting Leon J. Brandriet’s notion to
wi t hdraw and denying Plaintiff’s notion to allow M. Brandri et
to testify because (1) he was not tinely disclosed as a w tness,
(2) other witness can testify about the Beani e Baby beads and
rug residue, (3) the Court is not going to allow evidence from
the attorneys involved in this case regarding post-litigation
conduct, and (4) application of Rule 403 dictates exclusion of
t he evi dence.

Rul e 801(d) (1), Arizona Rules of Evidence, arguably woul d
allow M. Brandriet to testify about an inconsistent statenent
made by M. Miussallem However, if M. Brandriet is allowed to
testify, then M. Acuff will want to introduce evi dence about
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M. Brandriet’s credibility, his continuing financial interest
in the case and about the facts and circunstances concerning the
di ssol ving of the professional association between M. Brandriet
and Ms. Wl fkiel. As he did during oral argunent, M. Acuff

will certainly want to testify about statenents made by M.
Missal l em that are consistent with his deposition testinony.

Wt hout a doubt based on what this Court has observed so far,
the trial will then degenerate into yet another session of one

| awyer accusi ng anot her of 1ying.

Rul e 403, Arizona Rules of Cvil Procedure, allows
excl usi on of otherw se relevant evidence “if its probative val ue
is substantially outwei ghed by the danger of unfair prejudice,
confusion of the issues, or msleading the jury, or by
consi derations of undue delay, waste of time, or needless
presentation of cumul ative evidence.” The Court is of the
opi nion that the prejudice of having defense counsel becone a
W t ness substantially outweighs any probative val ue of testinony
fromPlaintiff’s former counsel who stills has a financial
interest in the outcone of this case. In addition, there
appears to be other w tnesses who can testify about the nunber
of rugs Plaintiff owned at the tine of the fire and allow ng M.
Brandriet to testify will sinply result in undue delay and a
waste of time pursuing a host of collateral issues with no
beari ng on whet her Defendants engaged in bad-faith conduct.

Bef ore addressing, the notions in |limne, the Court w shes
to caution Defendants’ counsel fromm sstating the extent of the
rulings of this Court. In the response to Plaintiff’'s notion in
[ imne nunber 1, Defendants’ counsel states:

The Court granted that notion [Mtion for Leave to
Amend Answer and Add Counterclaimfor breach of
Contract] and has, therefore, disposed of plaintiff’s
argunent .

Hopeful | y, Defendants’ counsel knows that notions for anendnent
of pleadings are to be liberally granted. This Court did not
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rule on the nerits of Defendants’ fraud claim but only rul ed
that it could be presented. To state otherw se, extends the
Court’s ruling beyond what it actually was.

Again, in Defendants’ first notion in |imne, Defendants’
counsel states:

Furthernore, this Court has already cl osed the book on
t hat aspect of the case by denying plaintiff’s earlier
notion for sanctions for alleged litigation bad faith.

The fact that this Court denied Plaintiff’s nmotion for sanctions
does not nean that the Court ruled on the admssibility of the
post-litigation evidence at trial. Using Defendants’ |ogic, one
could junp to the conclusion that by denyi ng Defendants’ various
notions for sunmmary judgnment, this Court has ruled in favor of
Plaintiff’s bad faith claim Such is not the case and

Def endants’ counsel is cautioned about incorrectly reciting the
extent of this Court’s rulings.

Wth regard to Plaintiff’s Mdtions in Limne,
| T 1S FURTHER ORDERED as fol |l ows:

- Plaintiff’s Mdtion in Limne No.l1: The Court agrees
wi th Defendants that this notion is an untinely notion for
sumary judgnent with respect to the arson defense. The notion
al so rai ses issues based on denolition of the fire scene. The
Court will rule on the latter issues, but not the former.

Plaintiff contends that Defendants are barred from
asserting the arson defense and are estopped to assert a fraud
def ense because both the arson and fraud defenses were asserted
after the fire scene was denolished. The fire occurred on
Decenber 28, 1997 and, accordingly to the pleadings, the fire
scene was denol i shed sone sixteen nonths |later. Based on the
informati on presented, the Court is of the opinion that
Plaintiff had sufficient notice that Defendant disputed his
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personal property claimbefore destruction of the burned house
t hat Defendants should not be estopped to assert that Plaintiff
m srepresented ownership and values of certain property. On
February 5, 1998, Plaintiff presented a personal property claim
to Arerican Famly in the amount of $233,723.82. On March 13,
1998, Anerican Fam |y paid $71,972.25 on that claim Fol |l ow ng
t hat paynent and before the denolition of the fire scene, there
appears to have been at least two letters from Anerican Fam |y
to Plaintiff disputing the personal property claim The
circunstances indicate that Plaintiff had sufficient notice of
Anerican Fam |ly’'s dispute over the personal property claimto
have given Plaintiff an incentive to investigate further the
fire scene if he desired.

The Court is of the same opinion regardi ng the arson
defense. How denplition of the fire scene prejudiced Plaintiff
is not clear in view of the fact that Plaintiff hired a fire
i nvestigator, Tom Pugh, who inspected and scene, investigated
the fire and rendered a favorable opinion. Also available to
Plaintiff is Captain Bernie Caviglia who viewed the scene,
investigated the fire and rendered an opinion favorable to
Plaintiff. Therefore, the Court is of the opinion that
Def endants are not estopped to assert an arson defense.

Accordingly, Plaintiff’s Mdtion in Limne No. 1 is denied.
Whet her Def endants have sufficient evidence to support an arson
claimw ||l abide presentation of the evidence.

- Ganting Plaintiff’s Motion in Limne No. 2 regarding
evidence of plaintiff’s post-fire financial affairs. However,
shoul d plaintiff claimhe suffered any financial distress during
the clains handling period, defendant is not precluded from
i ncludi ng evidence to prove otherw se.

- Ganting Plaintiff’s Motion in Limne No. 3 regarding
David Adler as an expert w tness.
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- Ganting Plaintiff’s Motion in Linmne No. 4 regarding
evi dence of other litigation that M. R fley has been invol ved
in. The Court has no intention of relitigating the divorce
proceeding; to do so would result in lengthy collateral
proceedi ng to determ ne whether any fal se clains were nmade in
t he divorce proceeding.

- Ganting Plaintiff’s Mdtions in Limne Nos. 5 and 7
regarding Paula Stapley’'s testinony regarding M. Rifley's
alleged traffic tickets, etc., testinony regarding the divorce
and evidence of the litigation file of their divorce. However,
Def endants are not precluded from asking any witness if she or
he was threatened or intimdated by Plaintiff.

- Denying Plaintiff’s Motion in Limne No. 6 regarding
testi mony and evi dence concerning the appraisal process and/or
t he apprai sal award because Plaintiff has put at issue the
conduct of Defendants during the appraisal process.

Wth regard to Defendants’ Mtions in Limne
I T IS FURTHER ORDERED as fol |l ows:

- Ganting Defendants’ Mdtion in Limne No. 1 (Post-
Litigation Conduct) to the extent that post-litigation conduct
will not be admitted to prove damages for all eged post-
litigation bad-faith conduct, but denying the notion to the
extent it seeks to absolutely preclude any evi dence of post-
litigation events without prejudice to Defendants’ right to
obj ect should any of the evidence not be relevant on some issue.
The Court agrees with those cases that hold that post-conplaint
conduct cannot formthe basis of a bad faith claimfor damages
and should not be admtted unless the conduct is relevant to the
insurer’s pre-litigation handling of the claim To hold
ot herwi se woul d deprive an insurer sued for bad faith of the
ability to nmount a vigorous defense, to require the plaintiff to
prove his or her case, to question Plaintiff’s evidence and to
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present evidence contrary to the plaintiff’s evidence. It would

also turn the attorneys into witnesses in the case.

It is the Court’s opinion that a bl anket exclusion of al
the events that occurred subsequent to the filing of the | awsuit
is not warranted. The Court has no intention of allow ng any
attorney involved in this case to testify. However, to the
extent post-litigation conduct proves or tends to prove that
Anmerican Fam |y engaged in bad-faith conduct prior to the
conpl aint being filed, it will be admtted.

Most of the post-conplaint evidence highlighted in
Plaintiff’s response deals with M. Smth’s arson analysis. The
Court is of the opinion that the evidence regarding the timng
of the hiring of M. Smith, his prior connections to Anerican
Fam |y and the Lewis & Roca law firm the contrary opinions of
M. Dinond, and the information given and not given to M. Smth
certainly is adm ssible for the purpose of evaluating the basis
and credibility of his opinions.

During oral argunent, M. Treon highlighted other evidence
he wi shes to introduce. 1In this Court’s opinion, that evidence
is adnmissible to prove Defendants’ bad faith during the clains
handl i ng process. For exanple, if Anerican Famly w thheld
information fromits insured that shoul d have been revealed to
hi m before the conplaint was filed and such conduct is alleged
to constitute bad faith, then evidence that the information was
not disclosed until after the conplaint was filed is certainly
adm ssible. Damages, if any, will be based on actions
constituting bad faith occurring before the conplaint was fil ed,
not on the conduct occurring during the litigation phase.

- Regarding Defendants’ Mdtion In Limne No. 2 (Testinony
of Charles MIller), Defendants’ counsel stated during oral
argunent that he has no objection to M. MIler rendering
opi nions about the arbitration and appraisal clauses and any
ot her adm ssi bl e opinions that M. Shughart actually held prior
to his withdrawal as an expert w tnesses. Defendants object to
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M. MIller testifying to opinions that either were not disclosed
or were disclosed, but not actually going to be rendered by M.
Shughart. Defendants request an evidentiary hearing on this

i ssue. Accordingly, before M. MIller is called to testify, the
Court will hear testinony fromM. Shughart concerning the

opi nions that he was prepared to render. M. Mller will be
limted to those opinions. Accordingly, Defendants’ Mdtion In
Lim ne No. 2 (Testinony of Charles MIller) is denied, but M.
Mller will be limted to the opinions of M. Shughart that were
properly disclosed and that M. Shughart was prepared to render.

- Ganting Defendants’ Mdtion in Limine No. 3 (Untinely
Di scl osed Wtnesses) as to Leon Brandriet only. As to w tnesses
Harris, MIler and Bell anger, the notion is denied. According
to the response, M. Harris was first disclosed as a witness by
Def endants; therefore, the Court fails to see how Defendants can
now conpl ai n about himbeing called as a witness. M. Mller is
addr essed above.

Regardi ng M. Bellanger, he was disclosed as a wtness on
May 6, 2002. Counsel has avowed that the disclosure was done
pronptly upon Plaintiff’s counsel |earning that M. Bell anger
had i nspected the fire scene in anticipation of being hired as a
public adjuster. Plaintiff has no objection to M. Bell anger
bei ng deposed. Therefore, Defendants are granted |eave to
depose himif they wish and the notion to preclude M. Bell anger
as a witness is deni ed.

- Ganting Defendants’ Mdtion in Limne No. 4 (Kim
Radford) in that Plaintiff has withdrawn her as a w tness.

- Denying Defendants’ Mdtions In Limne No. 5 (Del ayed

Cl ai m Damages) and No. 6 (Replacenent Cost Contents Claim.
Plaintiff is, however, limted to the figures, facts and
anal ysi s di scl osed.
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