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After oral argunment the Court took under advi senent
Def endant City of Phoenix's ("Defendant") Mtion to D sm ss.
Def endant requests that this Court dismss this action for
Plaintiff Tamarac Properties L.L.C.'s ("Plaintiff") alleged
failure to conply with AR S. 812-821.01. This statute sets
forth certain prerequisites for filing an action against a
public entity. Defendant contends that Plaintiff failed to
conmply with that aspect of A R S. 8§12-821.01 that requires that
Plaintiff's claimagainst a public entity "contain a specific
amount for which the claimcan be settled .. The Notice of Claim
letter served upon Vicky Mel, City Cerk for the Gty of
Phoeni x, on or about March 8, 2001 Plaintiff provides as
fol | ows:

On Septenber 16, 1993, the Gty of Phoenix and Tamarac
Properties, L.L.C. entered in to contract entitled

"Downt own Area Redevel opnent and | nprovenent Pl an Phoeni x,
Arizona Hi storic Preservation Project 802-830 North Second
Avenue and 801-805 North Third Avenue Di sposition and
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Devel opnent Agreenment." The contract provides that Tanarac
Properties L.L.C. has the right to purchase property at
Lots 1, 2, 3, 4, 6, 8, 10, 12, 14, and 16 for the agreed
apprai sal val ue of $16, 000 for each | ot provided that
Tamarac Properties, L.L.C. would rehabilitate historic
structures on lots 6, 10, 14, and 16 and devel op buil di ngs
in a character consistent with the architecture on the
remaining lots within a prescribed tine period specified in
the agreenent. In addition, the agreenent provides that
Tamarac Properties, L.L.C. would have the right to sell a
conservation easenent to the Gty of Phoenix on the

hi storic properties.

On January 31, 2001 the City of Phoenix term nated the
agreenent. Tamarac Properties, L.L.C. has a breach of
contract action against the City of Phoenix for term nating
the contract. Tamarac Properties, L.L.C denmands that the
DDA be reinstated at this tine, and that the Gty of
Phoeni x not sell any of the properties in question until
this matter is resolved in its entirety. This clai mcannot
be val ued.

Thus, at the time of the Notice of Claimletter Plaintiff
demanded specific performance of the Disposition and Devel opnent
Agreenent ("DDA") rather than a request for danages as a result
of the alleged breach of the DDA. Defendant cites Young v. City
of Scottsdale, 193 Ariz. 110, 970 P. 2d 942 (App. 1999) in
support of its argunent that even if it is difficult to quantify
damages a plaintiff must still give its best estinmate of the
damages and the reasons that a nore specific nunber cannot be
gi ven. Defendant further argues that Plaintiff could have
estimated its danages because paragraph 14 of it Conpl aint
al | eges consequential danages to be proven at trial.

There are no reported Arizona cases as to whet her a denmand for

specific performance conplies with the requirenents of AR S
8§12-821.01. But the intent and purpose of the statute is:

Docket Code 019 Page 2



SUPERI OR COURT OF ARI ZONA *** F|ILED ***

MARI COPA COUNTY 08/ 13/ 2002
08/ 09/ 2002 CLERK OF THE COURT
FORM VOOOA
HONORABLE CATHY M HOLT E. Schnei der
Deputy

Cv 2002- 000004

1. To afford an opportunity to the [government] agency to
investigate the nerits of the claimand seasonably assess its
potenti al ;

2. To afford the opportunity to arrive at a settlenment of the
controversy and thus avoid litigation between the state and
its citizens; and

3. To establish an orderly procedure by which the | egislature
wi |l be advised of clainms in instances where no provision has
been made for paynent.

Young v. City of Scottsdale, 193 Ariz. 110. 970 P. 2d 942,
945 (App.1999) (citing State v. Brooks, 23 Ariz. App. 463, 534
P. 2d 271, 274 (1975).

Moreover, the "specific sunt requirenent of the claim
notice statute nust be reasonably interpreted to give effect to
the purpose of the statute. Hollingsworth v. Gty of Phoenix,
164 Ariz. 462, 793 P. 2d 1129 (App. 1990). Thus, the "specific
anount" requirenment "nust be interpreted in light of the claim
statute's purposes as explained in Brooks and the reasonabl eness
standard as explained in Hollingsworth.” Young, 970 P.2d at 946.

The DDA contai ned an express provision allow ng a non-
defaulting party, at its option, to conmence an action for
specific performance. The Notice O Claimletter succinctly sets
forth the dispute and that the dispute can be settled by
reinstating the DDA. Thus, the Notice of Claimletter neets the
pur pose of the notice of claimstatute of permtting a public
entity to investigate the nerits of a claimand settle the
di spute short of litigation. The rigid reading of the statute
proposed by Defendant woul d be inequitable under the
ci rcunstances of this case where it is indisputable that
Def endant was fully apprised of the dispute, had an opportunity
to investigate the nerits, and could have arrived at settl enent
of the controversy by reinstating the DDA as demanded by
Plaintiff in the Notice of C aimbut chose not to do so. That
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Plaintiff now instead seeks nonetary damages does not change the
fact that prior to the filing of this action Defendant was given
timely sufficient information as to the dispute and what it
could be settled for short of litigation--- namely

rei nstatenent/specific performance of the DDA. Nothing in the
notice of claimstatute limts a plaintiff in an action filed
subsequent to the notice of claimas a result of the parties not
resolving the dispute short of litigation from seeking damages
ot her than those demanded/requested in the notice of claim

Di sm ssal based upon alleged technical defects in the
notice of claimis disfavored where, as here, Defendant shows no
prejudice and the notice of claimis consistent wwth the purpose
of the notice of claimstatute. Accordingly,

| T 1S ORDERED denyi ng Defendant's Mdtion to Dism ss.
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