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M NUTE ENTRY

PENDI NG are notions in limne to be heard on March 7,
2002 at 9:00 a.m Those notions which can be rul ed upon in
consi deration of the pleadings, and renoved fromoral argunent,
are as foll ows:
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1. Tel evi sion and Radi o Cover age:
No opposition.
GRANTED.

2. Settl enment Ofers:
No opposition.
GRANTED.

3. Unrel ated Registrar of Contractors Conplaints:
No opposition.
GRANTED.

4. Expert testinony: Extrapolation:

GRANTED.

Plaintiffs assert that experts should be allowed to
testify that if damage exists in sone hones, it is likely to be
present in other homes, based on a statistical analysis of al
hones by a builder that were built at about the sane tine in the
sane tract. Plaintiffs assert the objection goes to weight only.

THE COURT FINDS that the weighing of testinony is the
dormai n of the jury, but conpetence, relevance, and foundation
must first be determ ned by the Court.

Plaintiffs have brought a case of workmanshi p,
predi cated on poorly conpacted soils. Plaintiffs assert that the
devel opnents rest on an area where certain portions were not
properly treated. Therefore, Plaintiffs' case rests on a
spatial, and not statistical, analysis.

Scientific evidence may be deened credi bl e when the
nmet hodol ogy i s based upon reliable data and enpl oys a net hod
likely to result in information which will assist the trier of
fact on the issues before them \Wen the nethodology is
transparent, the determ nation of foundation for the opinion is
readily ascertained.
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It is apparent fromPlaintiffs' response to the notion
that they intend to bring capable professionals to the stand and
produce cal cul ati ons as though rel evance and foundati on do not
apply to "forensic" evidence. The Court knows of no such
exception to the rules of evidence. The qualifications of an
expert may be form dable, but they nust use a credible process.

The Court can inmagi ne sonme instances herein where
extrapol ati on evidence may apply, such as to dimnution of val ue,
but no evidence will be admtted which is nerely supposition
based on statistics.

5. Lot 200:
GRANTED.

6. Liability Insurance:
GRANTED.

7. Subsequent Renedi al Measures:
GRANTED.

8. Report of Tom Thomas:
DENI ED

Defendant's object to Plaintiffs' utilization of
Def endants consultant as work product, to which Plaintiffs
obj ect, given prior orders.

9. Puni tive Damages:
GRANTED.
Def endants object to the use of the words "punitive"
and "exenplary" in the opening statement or until a basis for
puni tive damages is established, to which Plaintiffs object.

The Court having had the opportunity to consider this
issue in the context of the sunmary judgnent notion, is concerned
that there is insufficient basis to discuss the claimwth the
jury in opening statenent. The purpose of such di scussion woul d
be to inflame the passions and prejudice of the jury, and if
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insufficient evidence is present, not only would the Court be
faced with a directed verdict, but also a mstrial. It is
apparent fromPlaintiffs' pleadings in the notion for summary
judgnment, that the claimthat the Defendant knew or shoul d have
known of the defect prior to sale of the hone, may apply as to
sone Plaintiffs and not to others. The timng of Defendants'
know edge relative to the tine the hone was purchased, is

i nportant, and has not been dealt with by Plaintiffs' pretrial,

so it nust be addressed by the Court in the trial. To avoid
tenpting a mstrial, it is appropriate to grant the notion in
[imne.

10. Prior Suits:
GRANTED.
THE COURT FINDS that facts of prior know edge of soi
condition are adm ssible, but not |awsuits and the resol ution of
actions.

11. Ofers to Conprom se:
GRANTED.

12. Conputer Generated Evidence:

GRANTED.

The parties shall disclose by March 25, 2002 the actua
denonstrative exhibits each seeks to use. Disputes which arise
concerni ng such exhibits shall be heard by the Court on April 1,
2002 at 1:30 p.m

13. Plaintiffs' Mtion Re Media D sclosure of Soil Problem
is a Defense to Stigma:
DENI ED

THE COURT HAS FOUND that a Plaintiffs' statements to
the nmedia are adm ssible and are not hearsay.

14. Joe Frank:

Plaintiffs desire to establish the adm ssibility of the
reports of Joe Frank, to which Defendants do not object, as |ong
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as Plaintiffs do not duplicate expert testinony or otherw se use
the reports if not relied upon by their experts.

Plaintiffs further argue that Defendants nay not
equi vocate on whether M. Frank will be called by Defendants.

ITIS ORDERED that in the final joint pretria
statenment, the parties shall list their witnesses and exhibits
for trial, and the procedural rules regardi ng experts shal

apply.

15. Plaintiffs' Mtion Re Duplicative Expert Testinony on

Soi | s.

DENI ED

THE COURT FINDS that in those instances where
Def endants in defense of their action have material differences
of position and have diverging expert opinions, it would be an
abuse of discretion to require Defendants to agree on a
honbgeneous position. The One Wtness Rul e does not preenpt due
process.

16. Site Devel oper Mdtion Re Negligence Per Se:

(NOTE: Sone issues raised as in Plaintiffs' cross-

nmotion for summary judgnent re negligence per se)

GRANTED.

The Plaintiffs desire to show that soils reports were
required. There were requirenments for those reports, and the
Def endant did not conply with the requirenents in the subm ssion
of the reports or Defendant did not do that which was indicated
in those reports.

THE COURT FINDS that failing to abide by specification
within the reports throughout the devel opnent may be evi dence of
negl i gence, but unless the Statutes established a standard for
soils, there is no negligence per se. Violating one's own plan
may be negligence, but unless there is a standard of care within
a code, there is no negligence per se. Plaintiffs' argunent that
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the pertinent section of the code creates a standard, is not well
t aken.

17. Paul Evans:

W THDRAWN

18. Plaintiffs' Mtion Re Pad Prep and Fill in O her
Nei ghbor hoods:
DENI ED.

THE COURT FINDS that to sone extent the information
Plaintiff seeks to exclude nmay be directly relevant to
Def endant s’ response to issues of notice, Plaintiffs' clainms of
fraud, and breach of warranty. It may not be properly excl uded,
as long as the informati on has foundation and is relevant. |If
Def endants use and have used a certain soil mx with a good
result and used that information in this devel opnent, such
information is adm ssible.

19. Non-Parties at Fault:
DENI ED
Plaintiffs seek to preclude Defendants' defense of non-
parties at fault. Defendants respond that the Court Order
severing Defendants for trial changed the field, and that
Plaintiffs have had notice of the defenses prior thereto.

THE COURT FINDS the notice of non-parties at fault to
be tinely and the clains anong Defendants |ong well known to
Plaintiffs. However, non-parties at fault may be of no
consequence in the breach of warranty cl ai ns, against the

builder. |[If the cause of Plaintiffs' problens are not from soi
settlenent, but are due to actions of others, then they fall upon
the builder. |If faulty soils are the cause of Plaintiffs’

probl ens, then non-parties are not at fault, and the jury wll
find against the site devel oper Defendants. The verdict in this
case will frame the danage paraneters of the indemity case. The
non-party issue will assist the jury to assess liability anong
t he Defendants before them This is not the typical non-party at
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fault situation where fault attributed to a non-party falls
out si de the case.

20. Superfund Site:
GRANTED.
THE COURT FINDS the reference to be unduly prejudicial
and not at all relevant to this case.

21. Low Bi d:

GRANTED.
22. Particle Size:
GRANTED.
The parties agree that particle size is not an issue.
Plaintiff takes issue with regard to conpaction, soil, density,

voi ds, and renpval of oversize rocks in the constructi on of the
home.

23. Salem Prouty:

GRANTED in part -- report.

DENIED in part -- result.

THE COURT FINDS that the |icense suspension of M.
Prouty if based upon work in the subdivision, is relevant, but
that if any party desires to admt the substance of the
Regi strars' investigation, that information would be cunul ative
of expert testinony and involve hearsay. As Plaintiffs' properly
poi nt out such a report is analogous to a police report. The
officer may give the final opinion, but the investigative report
is not admtted.

24. Steve Piceno:

GRANTED i n part.

DENIED in part.

To the extent the supervisor of the site was not a
I i censed engi neer and the Defendants indicated a |icensed
engi neer woul d be the supervisor, there is a deviation in
performance which is relevant to the overall allegation of
negl i gence. Whether M. Piceno was ot herw se conpetent to
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supervi se becones part of the evidence. The jury can weigh
whet her the situation constituted negligence that was a cause of
Plaintiffs' problens.

In order for Plaintiff to offer evidence that fault is
established per se by the use of Plaintiffs as a supervisor, then
Plaintiffs nust have evidence of the Code governing such conduct.

25. O her Lawsuits:
GRANTED.

26. Nui sance.
GRANTED.

27. Testinony of Non-Wtness, to which Plaintiffs respond,
such w tnesses are unknown.

GRANTED.

28. Stan Luhr and Anthony Tri nca:
Plaintiffs avow neither witness will be call ed.
MOOT.

29. Evidence of |nsurance:
GRANTED.

30. Negative Public Perception
THE COURT FINDS that negative public perception is an
anor phous damage concept, subject to proof by conpetent evidence.
If Plaintiffs intend to show danmage through sal es price data,
testi nony of woul d-be purchasers, or other adm ssible evidence,
it will be allowed.

The notion nmust be considered as precautionary only,
and to that extent, it is GRANTED

31. Plaintiffs' Opinions:
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Plaintiffs my testify as to their |osses, if not
covered by other w tnesses, and of those facts known to them
Al'l parties are bound to the sane rules of evidence.

32. \Valt Wnius:

Valt Wnius will give testinony for Plaintiffs on
Plaintiffs' stigna damages, as duty or part of Plaintiffs' tort
claimin fraud. These are damages whi ch remai n above and beyond
costs to repair or renediate as part of the breach of contract
claim Such damages by their nature require an objective
assessnent of | oss. However, to be recoverable, such damages
nmust be quantifiable or they sinply duplicate punitive damges.
M. Wnius will give opinion testinony on stigm danages. As
previously ordered by the Court, these damages will be the
di mi ni shed val ue of the real estate shown by conpetent neans,
that is, the difference between fair market val ue of such
conparable real estate without the injury, |ess the residual
val ue increased by the costs to repair. To sinplify the formula
using Arizona | aw and advanci ng national theories:

FW - (residual value + repair costs) = stignma danmages.

This is a fair construct as repair costs nay exceed the
fair market value, which is a risk undertaken by Defendants when
they assess a honme and determ ne not to buy out the honmeowner

For those Plaintiffs whose damage clains are tine
barred, they may still claimstignma damages by inserting the cost
to repair otherw se applicable.

Plaintiffs receiving repair/remedi ati on danages are not
required to use those suns for repair or renediation, but are
still entitled to stigma damages, which are only designed to make
Plaintiffs whol e.

Li ke damages for lost profits, such damages nust be
proven by conpetent evidence. The parties may differ on their
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assessnment of any figure in the nodel, which is a dispute to be
wei ghed by the jury.

Where the residual value plus the costs to repair/
remedi ate exceed the fair-nmarket value of the honme, Plaintiffs
shall not receive stignma damages. Stigm danmages are to nmake the
Plaintiff whole and are not w ndfall damages.

Stigma damages are unlike the subjective analysis
applied to personal injury.

The Court assumes that Plaintiffs' expert, M. Wnius,
Is an expert real estate appraiser who can opine on pre- and
post-injury danmages. The jury will be asked to insert the
cost/award of repair/renediation, and the difference is stigna
damages. The jury will then consider whether Plaintiffs have
exacerbated their stignma danage by their own actions and consi der
whet her such action should reduce the stigm danmages of that
Plaintiff. Such matters are left to the sole discretion of the

jury.

Counsel shall submit jury instructions on April 1
2002, which shall include proposed instructions on stigna
damages, consistent with this Order. Counsel shall also submt a
proposed form of verdict to be replicated for each Plaintiff.

33. Gegg Creaser:

THE COURT FI NDS that the substance of the testinony of
Plaintiffs' geotechnical expert is hotly disputed, and there is
no discrete point illumnated in the pleadi ngs upon which the
Court can give a definitive ruling. Therefore, the Court can
only advise the parties that the opinions of the expert, upon
foundati on, which are relevant to the case and therefore
probative of the jury inquiry, will be allowed.
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