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IN CHAMBERS: This is the tine set for Oral Argunment on
Plaintiff’s Mtion for Summary Judgnment or in the Alternative
Motion for Partial Summary Judgnent Regarding Liability.
Plaintiff, Maureen Sewight, is represented by counsel, Jay R
Gaif. Defendant, Jewels By G Darrell dson, Inc., is
represented by counsel, Douglas G Wnore.

Court Reporter, Mnica Hill, is present.

Di scussi ons are hel d.

I T IS ORDERED taking this matter under advi senent.

Matt er concl udes.

LATER: The Court having taken this matter under advi senent,
and havi ng considered Plaintiff’s Mtion, Response, and Reply

thereto, docunents submtted therew th, and argunents of counsel,
now makes the follow ng findings and orders:
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The Plaintiffs seek summary judgnent by asserting that the
Statute of Frauds set forth in AR S. 847-2201(A) precludes
A son’s defense for breach of contract and that A son is
negligent per se as a result of violating AR S. 844-1602.

Both parties in this action agree that Maureen Sew i ght
(“Sewright”) delivered an eneral d cut di anond wei ghi ng
approximately 5.77 carats and additional dianonds cumrul atively
wei ghi ng approximately 5.1 carats all set in a platinum and
di anond ring to the Defendant, Jewels by G Darrell O son, Inc.
(“dson”) in January, 1999. There is also agreenent that
Sewright delivered the ring to A son for the purpose of having it
i nspected and anal yzed. d son inspected the ring and the 5.77-
carat dianond was sent to the Genological Institute of Anerica’s
Gemtrade | aboratory for testing and returned to d son.
Thereafter, O son contacted several other jewelers and received
offers for the ring. { son subsequently sold the ring to a third

party.

Sewri ght disputes that she agreed to sell the ring to A son
or otherw se, but construing the facts nost favorably to O son
for purposes of this notion, Oson clains to have contacted
Sewight and offered to purchase the ring in exchange for a trade
credit to Sewight at his business. d son asserts that Sew i ght
accepted this offer. Pursuant to AR S. 847-2201(A):

“A contract for a sale of goods for the price of $500.00
or nore is not enforceable by way of action or defense

unl ess there is some witing sufficient to indicate that a
contract for sale has been nade between the parties and
signed by the party agai nst whom enforcenent is sought, or
by his authorized agent or broker.”

Al t hough the value of the ring has not been concl usively
established, it is clear that both parties value the ring well in
excess of $500.00. In this regard, O son actually sold the ring
to Goldstein & Conpany for $13,500 after obtaining it from

Docket Code 019 Page 2



SUPERI OR COURT OF ARI ZONA *** F|I LED ***

MARI COPA COUNTY 05/ 15/ 2001
05/ 04/ 2001 CLERK OF THE COURT
FORM VOOOA
THE HONORABLE NORMAN J. DAVI S T. Melius
Deputy

CVv 2000- 009832

Sewight, and Sewight cites a prior appraisal of the ring which
val ued the ring at $38, 000.

Def endant asserts that the Statute of Frauds is inapplicable
to the present situation because Sewight’'s delivery of the ring
to A son constituted part performance sufficient to renove this
case fromthe Statute of Frauds. Sewight has sued O son only
for noney damages such that the equitable doctrine of part
performance is not avail able as a defense to A son. Trollope v.
Korner, 106 Ariz. 10, 17, 470 P.2d 91, 98 (1970); Johnson v.
Glbert, 127 Ariz. 410, 621 P.2d 916 (App. 1980). Further, the
Court does not find the presence of any facts sufficient to
val idate the contract pursuant to AR S. 847-2201(C)

Accordingly, the Court finds that there is no genuine issue as to
any material fact and that the Plaintiffs are entitled to parti al
sumary judgnent on their breach of contract claim

Plaintiffs also seek to hold A son |iable for negligence per
se for violation of AR S. 844-1602. The statute in question
requires Ason, as a jewelry dealer, to keep a list of purchases
setting forth various descriptive and other information with
respect to jewelry purchases. A R S. 844-1602(E) also requires
O son to make paynment to the seller or consignor of jewelry by
check only, which was clearly not done in this case. Wile
conpliance with the requirenents of the statute may have afforded
the Plaintiffs an opportunity to trace subsequent purchasers of
the ring in question, its violation does not particularly provide
protection to Plaintiffs for the loss of the ring in the first
instance. The Court cannot find that the subject statute neets
the | egal requirenents necessary to inpose the doctrine of
negl i gence per se against Ason in this case. Accordingly,

I T IS ORDERED granting Plaintiffs’ notion for parti al
sumary judgnent on Plaintiffs’ breach of contract claimonly,
and denying said notion in all other respects. The issue of
attorney’s fees shall abide further proceedings in this case.
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