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M NUTE ENTRY
Counsel having argued Plaintiff's Mtion for Summary
Judgnent, this matter having been under advi senment on August 20,
2001,
THE COURT FI NDS and ORDERS as fol |l ows:

Plaintiff's action is one to enforce a guarantee, 51%
Tiedje and 49% to Swenson.

Def endants argue duress in signing the guarantee. Johnson
v. Anerican National Ins. Co., 126 AZ 219 (AZ App. 1980), holds
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that the requirenent of a guarantee itself is not duress.
Plaintiff argues that the issue of duress cones late after the
benefit was extended. There are no facts supporting duress,

ot her than those of the nature raised as argunent and di sm ssed
i n Johnson.

As a matter of law, Plaintiff's notion nust be granted on
t he i ssue of duress.

Def endants next argue the plaintiff |ied about the status of the
zoning. The defendants were the purchasers of the property and
had an appraisal indicating the property was SRO and not rmnulti-
famly. Al parties believed the zoning would not be an issue,
but all knew the actual status as of the tinme the defendants
entered into the guarantee. There is no dispute of fact on this
i ssue.

Def endants argue m srepresentati on was perpetrated by the
| ack of a hookup for power and sewage. Bullhead Cty allegedly
had requirenents, which caused the defendants to expend
addi tional funds. These were actions of Bullhead Cty, not
Plaintiff. Power and sewer were known to not be i mediately
avai l able, and Plaintiff and Defendants thought a stand-al one
facility would suffice, but the Gty changed the requirenents.
Def endants' case clainms that the plaintiff knewthe Cty would
change the rules or should have known, and should not have made
a representation that an expenditure of $60, 000 woul d work for
Defendants at the tine Plaintiff demanded the guarantee.

Def endants offer no facts in support of this contention. It is
not disputed that the facility had an eventual cost of $200, 000.

Def endant s argue wai ver as the guarantee was extended
pursuant to the contract. THE COURT FINDS the contract
provi sions bind all parties to the agreenent. There was no
wai ver of contract terns.

Def endants argue that Plaintiff represented these units
woul d be | ow i ncome housi ng avail able for tax credits.
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Def endant argues the whol e deal was driven by the availability
of tax credits. None of this is disputed. However, Plaintiff
argues the problens arose when Bull head Cty nade additional
demands whi ch added costs to the project.

There were delays in obtaining zoning and del ays due to the
greater costs in obtaining power and sewer. None of these are
al l eged to be caused by Plaintiff, but Defendant argues Pl ain-
tiffs should have known and shoul d have absorbed Defendants'
risk.

Def endants argue either the zoning or the power and sewer
hookups were material issues of msrepresentation. The del ays
related to either caused the dem se of the project. Defendants
argue the agreenent is evidence of m srepresentation.

THE COURT FURTHER FINDS that the parties agree on the
material facts. The issue in dispute is whether the purchase
agreenent is a representation by the plaintiff that certain
circunstances existed and warranted certain events would and
coul d occur when the Plaintiff knew or should have known t hat
t hey woul d not or could not occur, thus |eaving Defendants in
default with their project. Defendants point to paragraph 9.6
of the agreenent as the point of dissention. Defendants argue
t he agreenent is evidence of Plaintiff's m srepresentation.

Paragraph 9.6 warranties the property status given the
records available at the time of sale. Defendants do not allege
or supply evidence of hidden docunents or information then
exi sting and not disclosed. Nothing in paragraph 9.6 represents
that the seller warranties certain changes in property status
w Il occur, occur tinely, or that non-party, the CGty, will not
require certain additional facilities. Nothing in paragraph 9.6
indicates that the seller, Plaintiff herein, agrees that the
buyer may transfer the risk of devel opnent delays to Plaintiff.

There is no evidence of knowing or willful conduct of
Plaintiff upon which a jury could reasonably find a dispute of
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fact between these parties. Defendants have the burden of
provi di ng sone evidence to support their clains.

Def endants' argument in equity fails for lack of a basis to show
uncl ean hands of Plaintiff and Defendants' |ack of know edge or
conplicity in the activity conpl ai ned of.

THE COURT FURTHER FI NDS t hat adequacy of consideration wll

not be considered in the absence of an unconscionabl e disparity
whi ch does not exist herein.

As a matter of law, the allegation of waiver |lacks nerit.
| T 1S ORDERED granting Plaintiff's Mdtion for Sunmary

Judgnent and directing that judgnment issue as to both Defendants
Raynmond J. Tiedje and Linda M Swenson.
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