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HEARING MINUTE ENTRY

8:38 a.m.  This is the time set for hearing oral argument on Plaintiffs’ Motion for  Partial
Summary Judgment Re Breach of Contract and Defendant’s Cross-Motion for Partial Summary
Judgment.  Plaintiffs are represented by counsel, Douglas Dieker.  Defendant is represented by
counsel, Jason Sanders.

Marmie Guimont, Court Reporter, is present.

Argument is heard.

IT IS ORDERED taking the matter under advisement.

9:06 a.m.  Matter concludes.

*    *    *

LATER:

Plaintiffs Anthony and Sari Shanks (collectively “Shanks”) insured their home with
Defendant Farmers Insurance Company of Arizona (“Farmers”).  The home suffered storm
damage in March 2000.  Shanks and Farmers could not agree on the dollar amount of structural
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damage payable under the policy.  Subsequently a written demand for appraisal was made and
the damage was assessed by two appraisers and an umpire pursuant to the policy.

An appraisal award was entered on September 17, 2001, but was not paid by Farmers
until December 20, 2002, 459 days later.  The policy expressly states that Farmers “will pay
within 60 days after . . . an appraisal award.”

Shanks now moves for partial summary judgment on the issue of  breach of contract.

Farmers argues that since Shanks has now been paid the full appraised amount plus 16
months of interest at 10%, the entire claim has been paid and summary judgment should be
entered in its favor.

The essence of Farmers’ position is that the award adjudicated issues beyond those
submitted to the appraisers and thus was void.  Hanson v. Commercial Union Ins. Co., 150 Ariz.
283 (App. 1986).  However, in Hanson there was “nothing in the record . . .  that indicate[d] that
[the insurance company] waived its objections at any time.”  Id.at 287.  Here, by contrast,
Farmers failed to utilize the available mechanisms of A.R.S. § 12-1509 or § 12-1513, or any
other method, to directly challenge the award.  Instead it simply paid the award, albeit tardily.
Farmers’ actions constituted a waiver.

IT IS ORDERED  that Shanks’ motion is granted on the issue of contract liability and
Farmers’ cross-motion is denied.  The court notes, however, that the remaining damage issues
concerning the structural loss are limited to damages suffered as a result of the delay only (e.g.
attorneys’ fees).  The parties have both waived any challenge to the award’s determination of
structural damage to the whole home.


