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IN CHAMBERS: This is the tine set for oral argunent on a
Motion for Summary Judgnent and a Motion to Dismss. Plaintiffs
are represented by counsel, Jeffrey Smith. Defendant is
represented by counsel, Mary I sban.

Court Reporter, Lynn Cronin, is present.

Counsel argue Defendant’s Motion to Dism ss Breach of
Contract Claimand Mtion for Summary Judgnent on Hei nz danages.

| T 1S ORDERED taking this matter under advi senent.

Matt er concl udes.
LATER:

This matter having been taken under advi senent,

THE COURT FI NDS t hat Def endant was wel ding in performance of
its contract. Plaintiffs claimbreach of the inplied contract

term of workmanli ke performance of its duties. The damages
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herein arise fromthe fire which occurred during the performance
of the contract. The contract terns are severable fromthe tort
clainms. The damages are alleged to have occurred due to the
negl i gent manner in which the brace was installed. Plaintiffs
all ege there was an oral agreenent not to affect bin #2,
therefore, any inpact to bin #2 would be a breach of contract.

THE COURT FINDS, taking the facts as asserted by Plaintiffs,
the Plaintiffs put Defendant on notice of damages shoul d they
i npact bin #2. The Plaintiffs’ action sound in tort.

| T 1S ORDERED granting Defendant’s Mdtion to Dismss the
contract clainms, Count Il, second claimfor relief.

Counsel then argued the Mtion for Summary Judgnent re:
econom c loss rule as to Heinz.

Def endant argues that certain damages have been paid, |oss
of product. Heinz is also claimng other costs of shipping and
handl i ng of replacenent product available fromone of its other
sources. Defendant argues Heinz does not have commerci al
remedi es agai nst Defendant. Heinz does not have damage in fact
or law. Heinz continued on with its business calling up product
from any nunber of |ocations.

Def endant does not deny the obligation to pay for product of
Plaintiffs or held by Plaintiffs belonging to others, including
Heinz, or to Heinz directly. Defendant objects to the action for
addi ti onal and specul ati ve damages beyond property danmage.

Plaintiffs assert danmages for costs of shipping from other
pl ants other than this location, lost profits fromthis product,
notw t hst andi ng product available fromother bins. That is, for
second party | oss of convenience due to property danage.

The economic loss rule operates to limt loss to only that
which relates to the damages which are foreseeable. Heinz is not
claimng personal injury or property damage. It is claimng
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damages for pursuing alternative neans of production. Heinz does
not cl ai muni que product was |ost or that there were no
alternati ve avenues available. Plaintiffs argue where there is
harm and | oss, all conpensation due to Plaintiffs should be
expl or ed.

The issue of what categories of conpensation are avail abl e
to Plaintiff Heinz is an issue of law to be resolved by the
Court.

Assuming Heinz | ost pet food in the fire and there is no
di spute that Heinz should be conpensated for the | ost product,
what ot her conpensation nmay be clained herein? Heinz clains
unspeci fied damages as it was required to shift to shipping
product from another location and that it [ost profit on the
unsol d goods. There is no claimthat the goods were uni que or
scarce or that sales were |ost or that Heinz was unable to stock
retail outlets.

The Court will not exam ne on sunmary judgnment whether any
damages coul d be proved as a matter of fact but whether Heinz’
busi ness nui sance claimis conpensable as a nmater of |aw.

Arizona recogni zes first party damages fromtort actions
resulting in pain and suffering and | oss of enjoynent of daily
life due to tort injury. |In property danage, the cost of
pur chasi ng repl acement goods is not conpensabl e, where the goods
are ordinarily traded in the marketpl ace.

In this case, Heinz did not have a contract w th Defendant
but does cl ai meconom c | oss other than | oss of the product
destroyed in the fire. 1t is unknown what the | osses may be
ot her than those specul ated about such as the cost of ordering
pet food from another facility, alternative procurenent, or | ost
profits fromthe goods being replaced or for which conpensation
was paid, |ost specific opportunity costs, not actually |ost
profits.
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Hei nz di scussed a nunber of potential |osses to property
which limt the economc |oss rule, such as | oss of use,
di m nution of value of a unique item cost of repair, cost of
nmoney i n business transactions, none of which Heinz clains in
this instance.

In each instance where a category of damages has been
devi sed to expand recovery for property danage, there was a
cogni zabl e | oss not otherwi se renedied in contract or tort, but
for which the Plaintiff was found to have suffered as a direct
result of Defendant’s negligence.

Hei nz requests to be allowed to cl ai mdamages for doing
busi ness around the harm The claimis novel, not recognized as
conpensable in Arizona, and |acks a sound basis in policy to
extend current |aw.

| T 1S ORDERED granting Defendant’s Mdtion for Summary
Judgnent re: Heinz econom c | o0ss.
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